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West's Key Number Digest, Federal Civil Proceduregm2531, 2553 
West's Key Number Digest, Judgmentijjer1 85.2(4) 


Forms 


Federal Procedural Forms §§ 1:1308, 1:1309 (Motion—For extension of time to respond to summary judgment motion) 





Fed. R. Civ. P. 56 does not specify a time limit for filing an opposition to a motion for summary judgment, providing instead 


that the judge must give the nonmovant a reasonable time to respond. | Under Fed. R. Civ. P. 6(b), a trial court may enlarge the 


time for responding to a motion, including a motion for summary judgment.? Under certain circumstances, a failure to request 


an extension of time may be treated as inadvertent and excusable neglect.” 





Caution: 


Incomplete discovery may be a good reason for asking the court to defer its decision on a motion for summary judgment, but 


it is a weak reason for failing to file timely opposition to the motion, and it is no reason at all for seeking a continuance or an 


extension of time.“ 
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Under state rules, a defendant's papers resisting a motion for summary judgment should be timely filed.> In some jurisdictions, 
a failure to file counteraffidavits in a summary judgment proceeding within the time required by law is not fatal because the 


court has the power to grant relief from such failure.° However, in other jurisdictions, if a party fails to file a response to a 


summary judgment motion within 30 days, the trial court may not consider materials filed later.’ 


CUMULATIVE SUPPLEMENT 
Cases: 


Failure to file an affidavit or declaration in support of request for more time to conduct discovery in opposition of summary 
judgment motion is itself sufficient grounds to reject a claim that the opportunity for discovery was inadequate. Fed.Rules 
Civ.Proc.Rule 56(d), 28 U.S.C.A. Brown Publishing Co. Liquidating Trust v. AXA Equitable Life Ins. Co., 519 B.R. 13 (E.D. 
N.Y. 2014). 


[END OF SUPPLEMENT] 
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Footnotes 

1 Fed. R. Civ. P. 56(f). 

2 Maldonado-Denis v. Castillo-Rodriguez, 23 F.3d 576, 28 Fed. R. Serv. 3d 1479 (1st Cir. 1994). 

3 Dwonzyk v. Baltimore County, Md., 328 F. Supp. 2d 572 (D. Md. 2004) (at the time of removal of an action 


initially filed in state court, employee's counsel was not admitted to practice before the district court, and 
the motion was filed shortly following counsel's admission to practice before the court). 
4 de la Torre v. Continental Ins. Co., 15 F.3d 12, 27 Fed. R. Serv. 3d 1582 (1st Cir. 1994). 
As to continuances under Rule 56(d), see § 27. 
American State Bank v. Leaver, 261 Iowa 124, 153 N.W.2d 348 (1967). 
Bozzi v. Nordstrom, Inc., 186 Cal. App. 4th 755, 111 Cal. Rptr. 3d 910, 63 A.L.R.6th 855 (2d Dist. 2010), 
review denied, (Sept. 29, 2010); Chemical Insecticide Corp. v. State, 108 N.H. 126, 229 A.2d 167 (1967). 
7 HomEq Servicing Corp. v. Baker, 883 N.E.2d 95 (Ind. 2008). 
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